OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorable X. D, Hall
County Attorney
Refuglo Tounty
Refuglo, Texas

Dear 3ir: Cpinlon jg::;;ggzzq
Re: “Whether admil

reti:u wonds whioh

e racaivvd{,dﬁ?\leﬁtef\datéd April li, 1943, whioh
ig self-explanatory g;d recds as fdllowa.

*The Town ot/.erugio 13 the owﬁe; of 3 .aunicipel
Pulléine containing & large audltorium in the second story,

"Ocoasionallj aances/are}givan for the purpose of
ralsing money to retire ‘bongs which were lssued to build

the uilding . . e
*Is ‘Hhe Town of Rafuglo required to pay the Adnis-
sion Tax imposed under Article 7047a-1% of the Revised
Civil Statutes of ‘Texas, empeclally when the charges for
admiaaion are pore then 51¢ per person?
\rviste 7047a-19, V. 4. C. 9., reads, in part, as
follows: L .
"Iyery nrerson, firr, association of' persons, or corp-
oration ownlay or oserating any viacs ol smusement whleh
gharvecs ¢ price of fec for dwldai »a, inoluding exnivitions
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in theatera, motion plcture theaters, opera halls, and
-inoluding horse racing, dog racing, motoroeyocle rasing, .
sutomobile racing, snd llke contests and exhiditicns,
and inecluding dance halls, night slubs, skating rinks,
and any snd all othsr places of amusements not prohibdbi-
ted by law, shall file with the State Comptroller a
quarterly report on the 25th day of Janusry, Aprll,

July, and Octodber for the quarter ending on the last

day of the preceding month; sald report shall show the
groas apount received and the price or fee for admiassion;
rovided, however, no tax shall) be levied under this Aot
on any sdmisalion oollesoted for dances, moving pletures,
operas, plays, and musiosl entertalnments, all the pro-
cesds of whioh inure exclusively to the benellt of State,
re ous, educational, or oharitabie institutions, so-

cletlies, or organizations no part of the net earnings
thereofl ures to the benefilt of aay private stookholder

or individual; and provided further, that thesters, motion
plethre theaters, operas, plays, gnd other like anusemsnts
whepre the admission oharge 1s lees than fifty-one (51) cents
per person, apd where no tax is due hersundor, shall be re~
lieved ftrom the filing of a report and the nayment of a tax
levied under the proviasiona of this Tection. Rald person,
firm, essoolation of persons, or corporations, st the time
Of making such report shall pay to the Treasursr of this
°tate a tax in rates and emounts as follows:

" "
e 8 & = @

"It is to be noted that the tax provided by Article 7047a-
19, supra, is imposed on every person, fi agsocistion of persoms,
or sorporstiion. (Underseoring oursl. in %ﬁe.oaso of Cityd ¥yler,
vs. Texas ‘mployers Ins. Asa'n. 288 3. W, 409, the Commiasion of
Appesls of Texas, speaxing through Judge Fpeer, had this to say
oonceraing the questiocn of whether ifincorporsted cities snd towns
in this State were within the terms of the Workmen'as Compensation
Aot .

"Ordinerily worda are used in their ocommon acceptation
and should be given that meaning unleas a contrery intention
appears. The ordinsry meaning of the word ‘corporation' is
private corporaticn, and the use by the Tcgislature of the
word 'corporaticn' ip the aot under conslderatlon should
be held to refer only to private corporations, uniess it can
be sald sne larger use of the word were intended. This rule
of sonstrusticn finds abundont authority in the limited pow-
ers of municipal corporations. They possess only such powers



lonoradble X. D. Tall, Page 3.

28 are expreasly conferred or necessarily implied in their
sharter. The Leglslatilre too has zhown s dispositicn to
treat private corporations and nmunicipsl sorporations 1s
separate things.,™

In this oconnection, see McCaleb vs., Contiaental cssualty;

132 Texas 65, 116 3. W, (2&) 679,

We quote from the cese of City of El Paso vs, Ttate, 135

q
T, W. (2d8) 763 {Court of Civil Appeals) as rfollows:

*(3) Having theretofore specificslly exempted munloi-
pal corporations from all forms of property taxes, and at
leaat three specific forms of excise taxes, it c¢sn be apr-
gued with aound reamon that the framers of the oconstitution
intended to establish s policy or prineiple that the tate
ahould never impose any sort of taxes upon its nmuniocipal
corporaticna. A deolsion in the inastant oase, however, need
not go that far, becmuse under the fule of atatutory cone
struction applicable, it must be held that since the tax
gtatute d1d not by oclearest words inolude munioeipsl corp-
erations, or impoas the tax upon them, the legisliature did
not intend to impose the tax upon them. This rule is stated
in Vol. 1, Chap. 2, Sec. 91, p. 217, Cooley on Texation,
as follows: ‘'Gensral tax statutes of a state are never,
without the clsarest words, construed to inoclude its owmm
property or that of its munlolipal corporations, although
not in terms exempted from texation. This rule is scmetimes
referred to as an implied restriction on the power to tax,
slthough in reality it would seam that i8 18 not a limite-
tion at 8ll but merely a ruld of eonstruction of tax statutes,

Tha‘Supraﬁo Court of Texas aranted a writ or error in

the Clty of El Paso case and its opinion by Justice Crits, 135
Teras 359, 143 S, W. (2d) 366, had this to say:

]

‘"Je are aware cof the fact that it is a genersl rule of
atatutory construction that a tax imposed by law upon corp-
oretions, will not be held to be imposed upon munioipal oorp-
orziicig unlese theintent to do so clearly appears, or,
stated in another way, If free from doubt.”

“hile 1t is true thut the oplinion of the Supreme Court

imposed the tax on the Uity of Ul T:so, the problem presented in

Ve
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that case is somewhnat different fr:m the one presented here. In
the E1 T'aso cosse, the Ccurt was of the opinion that the result
which would have heen caused by exempting the City of Z1 Paso
from the motor fuel tax was not latended by the Lagislature,

We quote further from the opinicn by Justioce Crits,

"To hold that & city oan purchase motor fuel cut-
gilde the State snd escape the user tax, would be to hold
tnat the Legislature has dellberately enaoted a law which
would, for all practical purposes, prevent deslers within
the ftzte from selling motor fuel to cities and other gov-
ernmental ageneles. Ys do pot belleve thut the statutes
evidence any such intent.”

Excluding incorporated cities and towna from the admis-
slon tax statute will not sause suoch dlacriminsting results as -
would have oseuryed in ths El Paso oase, supra. Ve have carefully

. examined Artiole 7047a-19, supra, and nowhere therein do ws find

any language evidensing the olear intention of the iegislatiére

to inoclude incorpormted oitles or towas within the group subdject to
the tax. On the basis of the assumption that the Town of Refuglo
is an incorporated city or town and that it actually gives the
danees in question, wea are of the cpinion that it ie¢ not liable

for she payment of the sdmission tax as 1s provided by Artiole
7047a=-19, supra,

We appreciste receiving your drief on this question in
whioh you point out that the sdmission tax law might be an cooupa-
tion tax snd, because of thet fact, the Town of hefugio is exemp-
ted therefrom by Section 1, Article 8 of theConstitution of Texas.
We » re somewhet doubtful of this position due to the fact that the
only ocase thut we were able to find on this question, Ringling Bros,
vs. Shepperd, 123 Fed (24) 773 by the Fifth Cirouit Court of
Appesls, indicated that the admisalon tax statute in question is
neither an ad velorem nor an o¢oupation tex,

We anclose a oopy of our Opinion No. 0-2064 hich is for
your ianformation. .

Ve trust that we have aafiaraotorily answered your inquiry,

Yours very truly
ATPROVTED MAY 20, 1943
(s) Gerald C, fann ATTORNEY GENYRAL OF T¥XAZ
ATTORNEY GENFRAL OF TTZAS

By -
lae Shoptaw
L3:pm Asalistant
L8/J?
Znolse APPROVYED

Opinion Committee
By By ¥W.B., Chairmen



